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and will be held in the State if required
by statute.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37967, Oct. 13, 1987]

§ 96.52 Appeals.

(a) Decisions resulting from repay-
ment hearings held pursuant to
§ 96.51(a) of this part may be appealed
by either the State or the Department
to the Grant Appeals Board.

(b) Decisions resulting from offset
hearings held pursuant to § 96.51(b) of
this part may not be appealed.

(c) Decisions resulting from with-
holding hearings held pursuant to
§ 96.51(c) of this part may be appealed
to the Secretary by the State or the
Department as follows:

(1) An application for appeal must be
received by the Secretary no later than
60 days after the appealing party re-
ceives a copy of the presiding officer’s
decision. The application shall clearly
identify the questions for which review
is sought and shall explain fully the
party’s position with respect to those
questions. A copy shall be furnished to
the other party.

(2) The Secretary may permit the fil-
ing of opposing briefs, hold informal
conferences, or take whatever other
steps the Secretary finds appropriate
to decide the appeal.

(3) The Secretary may refer an appli-
cation for appeal to the Grant Appeals
Board. Notwithstanding Part 16 of this
title, in the event of such a referral,
the Board shall issue a recommended
decision that will not become final
until affirmed, reversed, or modified by
the Secretary.

(d) Any appeal to the Grant Appeals
Board under this section shall be gov-
erned by Part 16 of this title except
that the Board shall not hold a hear-
ing. The Board shall accept any find-
ings with respect to credibility of wit-
nesses made by the presiding officer.
The Board may otherwise review and
supplement the record as provided for
in Part 16 of this title and decide the
issues raised.

Subpart F—Hearing Procedure
§ 96.60 Scope.

The procedures in this subpart apply
when opportunity for a hearing is pro-
vided for by § 96.51 of this part.

§ 96.61 Initiation of hearing.
(a) A hearing is initiated by a notice

of opportunity for hearing from the De-
partment. The notice will:

(1) Be sent by mail, telegram, telex,
personal delivery, or any other mode of
written communication;

(2) Specify the facts and the action
that are the subject of the opportunity
for a hearing;

(3) State that the notice of oppor-
tunity for hearing and the hearing are
governed by these rules; and

(4) State the time within which a
hearing may be requested, and state
the name, address, and telephone num-
ber of the Department employee to
whom any request for hearing is to be
addressed.

(b) A State offered an opportunity for
a hearing has the amount of time spec-
ified in the notice, which may not be
less than 10 days after receipt of the
notice, within which to request a hear-
ing. The request may be filed by mail,
telegram, telex, personal delivery, or
any other mode of written communica-
tion, addressed to the designated De-
partment employee. If no response is
filed within that time, the offer is
deemed to have been refused and no
hearing will be held.

(c) If a hearing is requested, the De-
partment will designate a presiding of-
ficer, and (subject to § 96.51 of this part)
the hearing will take place at a time
and location agreed upon by the State
requesting the hearing, the Depart-
ment, and the presiding officer or, if
agreement cannot be reached, at a rea-
sonable time and location designated
by the presiding officer.

§ 96.62 Presiding officer.
(a) A Department employee to whom

the Secretary delegates such author-
ity, or any other agency employee des-
ignated by an employee to whom such
authority is delegated, may serve as
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the presiding officer and conduct a
hearing under this subpart.

(b) The presiding officer is to be free
from bias or prejudice and may not
have participated in the investigation
or action that is the subject of the
hearing or be subordinate to a person,
other than the Secretary, who has par-
ticipated in such investigation or ac-
tion.

(c) The Secretary is not precluded by
this section from prior participation in
the investigation or action that is the
subject of the hearing.

(d) A different presiding officer may
be substituted for the one originally
designated under § 96.61 of this part
without notice to the parties.

§ 96.63 Communications to presiding
officer.

(a) Those persons who are directly in-
volved in the investigation or presen-
tation of the position of the Depart-
ment or any party at a hearing that is
subject to this subpart should avoid
any off-the-record communication on
the matter to the presiding officer or
his advisers if the communication is in-
consistent with the requirement of
§ 96.68 of this part that the administra-
tive record be the exclusive record for
decision. If any communication of this
type occurs, it is to be reduced to writ-
ing and made part of the record, and
the other party provided an oppor-
tunity to respond.

(b) A copy of any communications be-
tween a participant in the hearing and
the presiding officer, e.g., a response by
the presiding officer to a request for a
change in the time of the hearing is to
be sent to all parties by the person ini-
tiating the communication.

§ 96.64 Intervention.
Participation as parties in the hear-

ing by persons other than the State
and the Department is not permitted.

§ 96.65 Discovery.
The use of interrogatories, deposi-

tions, and other forms of discovery
shall not be allowed.

§ 96.66 Hearing procedure.
(a) A hearing is public, except when

the Secretary or the presiding officer
determines that all or part of a hearing

should be closed to prevent a clearly
unwarranted invasion of personal pri-
vacy (such as disclosure of information
in medical records that would identify
patients), to prevent the disclosure of a
trade secret or confidential commer-
cial or financial information, or to pro-
tect investigatory records compiled for
law enforcement purposes that are not
available for public disclosure.

(b) A hearing will be conducted by
the presiding officer. Employees of the
Department will first give a full and
complete statement of the action
which is the subject of the hearing, to-
gether with the information and rea-
sons supporting it, and may present
any oral or written information rel-
evant to the hearing. The State may
then present any oral or written infor-
mation relevant to the hearing. Both
parties may confront and conduct rea-
sonable cross-examination of any per-
son (except for the presiding officer
and counsel for the parties) who makes
any statement on the matter at the
hearing.

(c) The hearing is informal in nature,
and the rules of evidence do not apply.
No motions or objections relating to
the admissibility of information and
views will be made or considered, but
either party may comment upon or
rebut all such data, information, and
views.

(d) The presiding officer may order
the hearing to be transcribed. The
State may have the hearing tran-
scribed, at the State’s expense, in
which case a copy of the transcript is
to be furnished to the Department at
the Department’s expense.

(e) The presiding officer may, if ap-
propriate, allow for the submission of
post-hearing briefs. The presiding offi-
cer shall prepare a written decision,
which shall be based on a preponder-
ance of the evidence, shall include a
statement of reasons for the decision,
and shall be final unless appealed pur-
suant to § 96.52 of this part. If post-
hearing briefs were not permitted, the
parties to the hearing will be given the
opportunity to review and comment on
the presiding officer’s decision prior to
its being issued.

(f) The presiding officer shall include
as part of the decision a finding on the
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